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UNITED STATES COURT OF APPEALS 
For The District Of Columbia | 


| 


CHOTIN TOWING CORPORATION; GREENVILLE TOWING 
COMPANY, INC.; THE COMET RIVER COMPANY; G. W. 
GLADDERS TOWING COMPANY, INC.; WALTER G. HOUGLAND, 
INC. ; INDUSTRIAL MARINE SERVICE, INC. ; INGRAM BARGE 
COMPANY; LEA RIVER LINES, INC., 


Petitioners 
v. 
FEDERAL POWER COMMISSION, 
Respondent 


PETITION FOR REVIEW 


To The United States Court of Appeals for the District of 
Columbia Circuit And the Honorable Judges Thereof: : 

Now come Chotin Towing Corporation; Greenville Towing 
Company, Inc.; The Comet River Company; G. W. Gladders Towing 
Company, Inc.; Walter G. Hougland, Inc. ; Industrial Marine Service 
Inc.; Ingram Barge Company; Lea River Lines, Inc, and respectfully 
file this Petition for Review of Opinion and Order No. 303 of the 
Federal Power Commission (Commission) issued June 21, 1957, in 
Docket Nos. G-2503 et al, authorizing Texas Eastern Transmission 
Corporation (Texas Eastern) to abandon certain natural gas trans- 
mission facilities under section 7(b) of the Natural Gas Act, and of its 
order of August 9, 1957, denying petitioners’ application for rehearing 
and motions to reopen the record to include newly discovered evidence." 





2 


I. Nature of Proceedings As to Which Review e 
Is Sought 
1. Texas Eastern filed an application with the Commission on “ 
July 26, 1954 (thereafter supplemented), pursuant to section 7 of the Fe 
Natural Gas Act, as amended, 15 U.S.C. sec. 717f., seeking per- < 


mission to abandon certain natural gas facilities. Texas Eastern 

proposes to retire from natural gas service that portion of its 20-inch 

pipeline (the so-called Little Inch pipeline) extending over 1100 miles . 
from Baytown, Texas to Moundsville, West Virginia, along with appur- *, 
tenant compressor stations and auxiliary equipment, and to convert 


said line to transportation: of petroleum products (hereafter products"). 


2. In its original application, Texas Eastern proposed to re- 
place the natural gas service now provided by the Little Inch by 
constructing approximately 481.5 miles of pipelines, including 
principally a natural gas pipeline (South Louisiana line) from the 
vicinity of Beaumont, Texas to Kosciusko, Mississippi, and to extend 
the capacity of its existing 30-inch pipeline (Kosciusko line) from 
Kosciusko to Connelsville, Pennsylvania, by adding compression 
capacity. ss 

“ 

On June 24, 1955, the Commission issued its order, accompanying <¥ 
its Opinion No. 282 in Docket No. G-2503, and granted Texas Eastern's 
application, 9 P. U.R. 3d 839. An amendment issued July 1, 1955, 


modified the size of the new line to be constructed. = 
3. The Commission's order permitting abandonment of part of “ 
the Little Inch line was set aside by the United States Court of Appeals “ 


for the District of Columbia Circuit on March 8, 1956, in City of 
Pittsburgh, Chotin Towing Corporation et al. v. Federal Power 
Commission et al, No. 12895, 237 F.2d 741. This Court remanded 
the matter with directions to conduct further proceedings. 


~, 
e 
~ 
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This Court held, inter alia, that the Commission had erred in 
refusing to receive and consider evidence (a) as to the effect of with- 
drawing the Little Inch on costs of natural gas service in the future 
and (b) as to the consequences of the Little Inch, if converted to 
products, in displacing barge operators engaged in the pertinent 
products transportation market, and in tending to monopoly in vio- 
lation of the purpose of the antitrust laws. The Commission had ruled 
that it had no jurisdiction or concern with any consequences of conver- 
sion of the Little Inch to products transportation except as to impact on 


natural gas consumers and service. 


4. On remand, Docket G-2503 was consolidated with other 
proceedings, in Docket Nos. G-9784 - G-9787, inclusive, pending on ap- 
plications filed December 16, 1955, by Texas Eastern and its sub- 
sidiary Texas Eastern Penn-Jersey Transmission Corporation (Penn- 
Jersey). These applications sought authority to expand Texas Eastern's 
peak day sales capacity and deliveries, by approximately 255,000 Mcf, 
and to import up to 200, 000 Mcf per day of natural gas from Mexico. 
These applications assumed the withdrawal of the Little Inch facilities 
and the existence of the facilities authorized in Docket G-2503 on June 
24 and July 1, 1955, and sought permission to construct and operate 
additional facilities to the extent necessary to handle the expansion. 


In Docket G-9784 et al, the Commission issued a notice of hearing 
on February 16, 1956, after this Court had issued for the benefit of the 
parties its memorandum of January 30, 1956, advising that the order 
in Docket G-2503 would be vacated and remanded for further proceed- 


ings. 


On March 7, 1956, a petition to intervene was filed in Docket 
No. G-9784-9787 by your petitioners. . This petition to intervene 
opposed the expansion application. | 
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The petition to intervene noted that Texas Eastern's application 
assumed abandonment of the Little Inch facilities and advised that 
petitioners objected to Texas Eastern's conversion proposal, and 
would seek to intervene in Docket G-2503 when and if set down for 
hearing. (Only Chotin and Greenville were already parties to Docket 
G-2503. ) | 


Hearings were begun on March 19, 1956 - 11 days after this 
Court issued its opinion of March 8, 1956 but before the mandate came 
down. At these hearings Texas Eastern proposed two alternative ways 
for handling the requested expansion: (a) If the Little Inch were retired 
from gas service - by constructing all the facilities contemplated in the 
application filed December 16, 1955, including 530 miles of loop lines 
added to the Kosciusko line. These were referred to as the maximum 
looping or maximum expansion facilities. (b) If the Little Inch were 
retained in gas service - by constructing the facilities authorized for 
construction in G-2503, and also certain other facilities, including only 
77 miles of loops on the Kosciusko line. These were referred to as the 


minimum looping or minimum expansion facilities. 


In either event, if expansion were authorized, there would be 
certificated as part of the minimum expansion facilities the facilities 
previously certificated on June 24 and July 1, 1955, to replace the 
Little Inch - i.e. the South Louisiana pipeline, and additional com- 
pression on the Kosciusko line, and Texas Eastern now proposed that 
the Little Inch be replaced by the difference between the minimum 
looping and maximum facilities, including some 453 miles of loop lines 
on the Kosciusko line. 


9. On April 5, 1956, the Commission reopened and consolidated 
the remanded Docket G-2503 with Docket G-9784 et al. It then direc- 
ted that these consolidated proceedings be conducted in two parts, and 
that after Part A the record be certified to the Commission to deter- 
‘mine whether to authorize the expansion in sales and capacity requested 











A 
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in G-9784, (and if so to certificate the facilities previously authorized 


in G-2503 plus the additional construction involved in the minimum ex- 
pansion facilities). If the Commission determined to authorize the 
expansion, it would also consider whether, insofar : as gas 
operations only are concerned, the public convenience and necessity 
permit the retirement of the Little Inch and the construction of the full 
looping facilities requested in G-9784. 


In this order of April 5, 1956, the Commission stated: 


"It will be contrary to the interests of the public 

and the parties for us to hear protracted and contro- 

versial issues relating to products operations if we 

are to deny the abandonment on other grounds in any 

event. It is clear that if any certificate is to be issued 

before we have heard and determined the said question 

relating to products operations, it must be limited to 

such facilities as are required while the Little Inch is 

retained in gas service." | 

6. On April 16, 1956, the Commission issued ss order in the 
now consolidated proceeding granting the petition to intervene. Your 
petitioners subsequently withdrew their opposition to Texas Eastern's 
expansion application, but have continued their opposition to Texas 


Eastern's proposal to convert the Little Inch pipeline. 


7. OnOctober 9, 1956, following the hearing in Part A, the 
Commission issued an order which authorized the expansion in sales of 
250, 000 mcf daily applied for in G-9784, the construction of the facili- 
ties certificated in 1955 in G-2503, and the construction of the minimum 
expansion facilities. In the Commission's accompanying Opinion No. 
296 (16 F.P.C. 27), the Commission also stated "that, with respect to 
gas operations only, public convenience and necessity permit the 
abandonment of the facilities as proposed in Docket No. G-2503." The 
Commission stated that "but for the necessity of considering evidence 
relevant to matters other than gas operations***we would at this time 
authorize the proposed abandonment and the construction and operation 
of the facilities as applied for." The Commission's order provided that 
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hearings be held in Part B to consider the public policy matters aris- 
ing out of the proposed operation of the Little Inch line as a carrier of 
petroleum products. 


8. The hearings in Part B, started October 29, 1956 (at Tr. 
7047) and with recesses, concluded on February 6, 1957 (at Tr. 
11, 260). Texas Eastern presented six witnesses, who were cross- 
examined; barge intervenors, your petitioners herein, presented six- 
witnesses, who were cross-examined; Texas Eastern presented two 
new witnesses in rebuttal; and they were cross-examined; barge inter- 
venors recalled one witness in rejoinder and he was cross-examined. 
Neither the Staff nor any other parties presented witnesses. Exhibits 
were offered at each stage by Texas Eastern and by barge intervenors, 
and Exhibits B-159 to B-242 were received in evidence. 


Texas Eastern and barge intervenors filed opening briefs on 
March 11, 1957, and reply briefs on March 25, 1957. Staff counsel 
filed one brief, in support of Texas Eastern's application, on March 9, 

1 
1957. 


9. On February 6, 1957, at the conclusion of the hearing, Texas 


Eastern made an oral motion requesting that the intermediate decision 
be omitted. The motion, which was opposed by barge intervenors, 
your petitioners herein, was duly granted by the Commission's order 
issued March 11, 1957. 


On March 26, 1957, your petitioners herein filed a petition for 
rehearing of said order of March 11, 1957, omitting the intermediate 
decision procedure. By letter dated March 29, 1957, the Secretary 
returned that petition for rehearing on the ground that it was not per- 
mitted under the Commission's rules. On April 1, 1957, barge inter- 
venors, your petitioners herein, filed with the Commission a pleading 


+ ‘These briefs were lodged with the Court in the proceeding in No. 13, 846 referred to below, and 
are herewith lodged with the Court in the instant proceeding. 
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appealing from the Secretary's action and also petitioning the Commis- 
sion to vacate its order of March 11, 1957. This was denied by order 
of April 16, 1957, which also scheduled oral argument. 


That order also reopened the record to receive as evidence 
(a) file correspondence from the Office of Defense Mobilization, ten- 
dered by Staff Counsel, and (b) Government data, of barge movements 
for December, 1956 - February, 1957, not available during the hearing, 
tendered by petitioners. | 

10. On April 26, 1957, your petitioners filed petition for review 
of said orders of March 11, 1957 and April 16, 1957, docketed in this 
Court as No. 13,846. The Commission and intervenor Texas Eastern 
moved to dismiss the petition for review. By order of May 10, 1957, 
these motions were "denied without prejudice to a renewal in the briefs 
and at the argument of this case on the merits." : 

Pursuant to Rule 38(g) and this Court's procedural order of 
May 20, 1957, the Commission duly certified and thereby filed with 
this Court the transcript of record in Part A and Part B, by its certi- 
ficate of May 21, 1957, and supplement of June 13, 1957 : 


| 


Full argument was presented to this Court by all parties as to 
the validity of the order of March 11, 1957, both in briefs and in oral 
argument heard June 14, 1957. : 


11. On June 21, 1957, the Commission issued Opinion No. 303 
in Docket G-2503, et al. , authorizing the abandonment of part of the 
Little Inch facilities, as requested by Texas Eastern, and issuing a 
certificate of public convenience and necessity to construct and operate 
the "maximum" gas facilities, so as to enable Texas Eastern to con- 
tinue to render approximately the same natural gas service. 


12. On June 26, 1957, this Court dismissed the petition for 
review filed April 26, 1957, as "premature. . . without prejudice to 


the right of petitioners to review their present contentions on review 
| 





8 
of a final order of the Federal Power Commission." 


13. On July 12, 1957, your petitioners filed with the Commission 
an application for rehearing of said order of June 21, 1957, anda 
motion for stay pendente lite. They also filed two motions to reopen 
the record to include newly available evidence: A motion of July 12, 
1957 sought to include the Government data on barge movements for 
March-May, 1957, inc. , further confirming decline in 1957 from 
volumes transported in 1956, and evidence as to declining barge rates 
in 1957. A motion of July 22, 1957, sought to include newly discovered 
evidence showing that, whereas Texas Eastern's vice-chairman had 
testified in this proceeding that the company had no present intention 
of acquiring a refinery, and whereas the Commission's order of 
June 21, 1957 found that the Little Inch proposal would ameliorate the 
problem of shipper-owned petroleum product pipe lines, Texas Eastern 
had in fact failed to disclose to the Commission its agreement, reached 
prior to the issuance of the Commission's order of June 21, 1957, to 
acquire 4 company with a modern refinery of substantial capacity 
located so as to permit shipments on the Little Inch line. 


14. By order issued August 9, 1957, the Commission denied 
the application for rehearing and motions to reopen the record, and 


consequently also denied the request for stay. 


II. Relief Prayed; and Facts Upon Which 
Venue Is Based 

This Court is asked to review and set aside Opinion and Order 
No. 303 of the Federal Power Commission, issued July 21, 1957, 
‘permitting Texas Eastern to abandon certain natural gas facilities, 
principally part of the Little Inch pipe line; to set aside the Commis- 
sion's order of August 9, 1957, denying petitioners’ application for 
rehearing and petitioners' motions to reopen the record to include 
newly discovered evidence; and to remand for further proceedings, 
including preparation of an initial or recommended decision by the 
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9 
Presiding Examiner, and reopening the record to receive newly 
discovered evidence. | 


This Court's jurisdiction, authority and venue are provided by 
Section 19 (b) of the Natural Gas Act, as amended, 15 U.S.C. sec. 717r(b), 
| 
and by the All Writs Act, 28 U.S.C. sec. 1651(a). | 


Ill. Grounds on Which Relief is Sought 


Your petitioners, sometimes referred to herein as Barge Inter- 
venors, request this Court to grant the relief sought on the following 
grounds. | 


1. The Commission's orders omitting the intermediate decision 
procedure and issuing an order on the merits in the absence of such 
intermediate decision are violative of section 8 (a) of the Administrative 


Procedure Act: 


a. The Commission erred in denying petitioners of their rights 
under section 8(a) of the Administrative Procedure Act, _ 


(1) to an initial or recommended decision by the presiding 
examiner; : 

(2) in any event, to another intermediate decision as provided 
for in said section 8 (a). 


b. The Commission was without authority to avoid an examiner's 
decision since Texas Eastern's application to abandon the Little Inch 
facilities is not an "application for initial license." 


(1) The Commission erred in predicating authority to omit 
the intermediate decision on the fact that Texas Eastern is not abandon- 
ing any gas service. That fact does not establish that this is a case of 
initial licensing. On the contrary, the fact that Texas Eastern is not 


proposing any additional services, but is merely proposing to continue 
gas service which already has been certificated confirms that this is 
not an application for an initial license, but rather an application by a 
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company which has already received its initial license to render the 


gas service involved. 


(2) The Commission erred in concluding that petitioners’ rights 
to an examiner's decision in the proceeding for abandonment of facili- 
ties were negatived by consolidation with a subordinate application to 
construct replacement facilities, especially in view of the Commission's 
finding in docket G-2503 in Opinion No. 282, June 24, 1955: "The basic 
and motivating reasons underlying this application is that Texas Eastern 
desires to go into the business of transporting petroleum products by 
means of the Little Inch pipe line."’ Thus the primary objective of the 
proceeding is for approval of the Little Inch abandonment. Construc- 
tion of replacement facilities is only a means of obtaining approval of 
the abandonment, since in the absence of reserve facilities on Texas 
Eastern's system replacement facilities were necessary to avoid 
impairment of gas service. The joinder of Texas Eastern's subsidiary 
application to construct replacement facilities does not negative rights 
to an intermediate decision on the basic application to withdraw the 


Little Inch facilities from gas service. 


(3) The Commission erred in supposing that a licensee's applica- 
tion to abandon certain facilities already certificated, and to continue 
the service already certificated, becomes an "application for initial 
license" merely because part of the licensee's proposal is to construct 
replacement facilities and to obtain a license therefor. 


(4) The Commission erred in asserting authority to omit the 
intermediate decision on the ground that it was engaged in granting 
permission to convert the Little Inch to petroleum use. 


(A) This claim is an afterthought, one that was not even 
communicated to or by the Commission's counsel in May/June 1957 
when the issue was presented to this Court in No. 13846. 


(B) It is obviously an unsound effort to obliterate the distinc- 
tion between consideration of a proposed non-gas use, as part of the 
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background for granting permission under the Natural Gas Act to aban- 
don a gas line, and a license to engage in such non-gas use. 


c. The Commission erred if and insofar as the reference in the 
Commission's order of August 9, 1957 to section 5 (c) of the Adminis- 
trative Procedure Act was an assertion that the omission is proper 
because section 5(c) is inapplicable to this proceeding. 


(1) In setting forth the exception to section 5 (c), the Commis- 
sion omits the key words which provide that section 5 (c) is inapplicable 
"to proceedings involving the validity or application of rates, facilities, 
or practice of public utilities ,"" a provision which does not cover the 
instant proceeding. | 

| 

(2) Even if this case were excluded from section 5 (c) that 

would not warrant or permit omission of the intermediate decision 


procedure under section 8 (a). 


d. The Commission erred if and insofar as its order of August 9 
asserts that petitioners lost their right to an intermediate decision 
procedure because "there were four hearing examiners who, at various 
- times, presided over these proceedings," and "barge intervenors 


made no objection to these changes in hearing examiner." 


(1) There was only one hearing examiner in Part B. The 
right which petitioners press is the right to an examiner's decision 
on the issues of principal importance to petitioners, as to the effect 
of the conversion of the Little Inch to products service, which issues 
were set aside by the Commission for Part B of the proceeding. Their 
right to an examiner's decision on these issues is no less than if 
petitioners had never raised, or had later abandoned, the natural gas 
issues in Part A. : 


(2) There is no merit to any claim of waiver in petitioners’ 
failure to object when Part A was continued under Mr. Costello after 


| 
Mr. Simpson became ill, and when Presiding Examiner Marsh 
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conducted one session and two part sessions, without opposition, in 
order to accomodate Texas Eastern and its customer, Consolidated 
Natural Gas System. The evidence presented when Mr. Simpson and 
Mr. Marsh were presiding related only to the expansion issue in 
Docket G-9784, which is a separate phase of the proceeding, already 
disposed of, and in no way involved here. 


(3) The Commission erred if and to the extent that it determined 
that petitioners' right to an examiner's decision is negatived by their 
reliance on testimony in Original Docket G-2503 in Part V of the 


application for rehearing. 


(A) In Part V petitioners referred to their opening brief 
filed with the Commission March 11, 1957. 


That brief refers to a total of ten pages in Original Docket 
G-2503 (Tr. 1124; 1253, 1272, 1275, 1367-9; 1589, 1594, 1606, 1950). 


That brief also relies on Mr. Thompson's long 1954 memorandum 
introduced in Part B (Exh. B-198); petitioners' Exhibit B-211 and 
Mr. Van Scoyoc's testimony, which was unchallenged; and Mr. Salmon's 
testimony, all in Part B. 


(B) The testimony in Original Docket G-2503 was given at a 
time when the Commission disclaimed jurisdiction over the issues in 
Part B. 


The references are all admissible on the same basis as any 
admissions of Texas Eastern's officials and witnesses made prior to 
the proceeding in Part B — like the statements of Mr. Thompson, 
director, in his comprehensive 1954 memorandum to the board (Exh. 
B-198); like the previous deposition by Texas Eastern's vice-president 
Saunders (Tr. 10421, 10426/7); like a prior affidavit by Texas Eastern's 
vice-president Brockschmidt (Exh. B-207); and like the testimony 
before a Congressional committee by Texas Eastern's organizers Poe, 
Francis and De Golyer (Exh. B-188, 190-192), and by Texas Eastern's 
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witness Marshall (Exh. B-237). 


The requirement of an examiner's decision is certainly not 
obviated by the fact that some evidence consists of prior testimony of 
the parties which he did not hear but which is available in the record. 


(C) The fact is that the Texas Eastern testimony in Original 
Docket G-2503 referred to by petitioners is neither extensive testimony 
nor is it controverted testimony. The special advantages to this natural 
gas company in launching the products line project is, indeed, independ- 
ently established by evidence introduced in Part B, Exhibit B-198; 
Mr. Van Scoyoc's uncontested testimony and Exhibit B-211, and 
. Salmon's testimony. 


What the earlier testimony in Docket G-2503 adds is the dramatic 
and persuasive quality of testimony by Texas Eastern's officials 
admitting these obvious advantages, when that happened to suit their 
purpose, and is evident from a perusal of their testimony. 


(D) The Commission's reference to the testimony in Original 
G-2503 underscores rather than negatives the need for a decision by an 
examiner, which may be looked to for an objective account of all the 
evidence available in the record. Although statements of Texas Eastern 
officials were consistently accepted by the Commission on the points 
urged by Texas Eastern, when such statements were cited by petitioners, 
out of earlier testimony or memoranda, the Commission failed to make 
findings thereon. This failure is objected to in the application for 
rehearing. 


e, Even on its assumption of jurisdiction to omit the interme- 
diate decision procedure, the Commission's recitation in its order of 
March 11, 1957, that due and timely execution of its functions impera- 
tively and unavoidably requires omission of the intermediate decision 
procedure, is not supported by the findings in its order or by the record. 
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f. The Commission erred in basing its order of March 11, 1957, 
upon its conclusions as to the nature of the issues remaining for deter- 
mination. 

(1) The nature of the issues does not justify entire omission 


of the intermediate decision procedure. 


(2) The Commission erred in its statement in the order of 
March 11, that the issues remaining for determination involve no ques- 
tions of credibility of witnesses. The briefs filed March 11 and March 
25 raise substantial issues as to the credibility and responsibility of 
witnesses, and as to the demeanor of witnesses as being part of the 
basis of establishing their responsibility or lack of responsibility. 


(3) The Commission erred in seeking to justify its omission 
of the intermediate decision procedure on the ground that the issues in 
the case are policy issues that are within the Commission's expert 


‘competency to decide in the first instance. 


The Administrative Procedure Act, which assumes that policy 
issues are not to be determined as abstract, theoretical questions but 
in the light of a comprehensive, objective and attentive appraisal of the 
record, requires that such appraisal be made in the light of the inter- 


mediate decision procedure. 


In particular the present case involves not only natural gas 
matters but also the impact of the Little Inch in the field of petroleum 
products transportation, and issues of antitrust law and policy, these 

_ being not matters on which the Commission has established background 
- but rather new fields which must be carefully studied and appraised 
_ before being considered along with the natural gas aspects of the case. 


g. The Commission erred in making the formal finding on the 
_ basis of its statements that the intermediate decision would result in 
delay of a decision in proceedings which have been pending 2-1/2 years, 
_ that the delay would postpone potential savings of $4,000,000 per annum 
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if the abandonment should be finally authorized, and that delay might 
foreclose savings in costs of new construction if abandonment should 
be finally authorized. : 


(1) There was no warrant for the assumption that omission 
of the intermediate decision procedure would produce an earlier final 
decision. | 


That conclusion is not a matter of course. The Commission's 
order issued February 10, 1955 in original Docket G-2503 denied Texas 
Eastern's motion to omit the intermediate report, on the ground that 
‘ the products use of the Little Inch system on future gas transmission 
and sales service had economic, engineering and legal implications 
requiring consideration, and that the omission of the intermediate 
decision procedure would not with any certainty produce an earlier 
final decision. | 


This proceeding involves even more eomplicaidd issues of law 
and fact than the Commission considered in original Docket G-2503. 
It concerns the impact of the Little Inch on the products transportation 
market served by the barge operators, a matter which the Commission 
then said "is not within this Commission's jurisdiction or concern." 
Opinion No. 282, June 24, 1955. : 


The Commission's issuance of an order even as early as June 21, 
1957, would not have been negatived by an intermediate decision of the 
Presiding Examiner. The Presiding Examiner, who could have been 
requested to issue his decision with utmost expedition, could have com- 
menced preparing same following the close of the record on February 6, 
1957, and have completed his analysis of a record fresh in his mind 
shortly after the filing of briefs on March 11 and March 25, 1957. 


With the advantages of consideration on the basis of an Examiner's 


decision, exceptions and oral argument, the Commission's decision 


would not have been delayed beyond June 21, 1957, and in any event not 
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substantially beyond that date. 


Delay, if any, would have been due not to procedure but to the 
need for consideration in the light of an objective and comprehensive 
appraisal of the record. Such appraisal is not reflected by the Com- 
mission's decision of June 21, 1957. 


(2) Even if the intermediate decision procedure would 
involve a delay of a couple of months, the Commission's statements in 
no way establish the conclusion that omission of an intermediate deci- 
sion is imperative and unavoidable if the Commission is to be able to 


execute its functions due and timely. 


(3) Thus the fact that the case has been pending 2-1/2 years 
is, if anything, a reason why the Commission should take pains to pro- 
ceed on full consideration of the recordwhenitcame to the crucial 
stage of decision. Moreover, part of the year following this Court's 
remand was occupied in hearing and granting Texas Eastern's applica- 
tion to expand capacity and import gas from Mexico. 


(4) There was no urgency as to gas service, since as the 
Commission found (15 F. P.C. at 1296), the conversion of Little Inch 
will not mean any additional gas service or any increase of delivery 
‘facilities. 

(5) The Commission's omission of the intermediate pro- 
cedure as imperatively and unavoidably required is not adequately 
_ supported by the statement that delay might foreclose savings in con- 
struction costs, there being no finding, and indeed no testimony, that 
any specific, substantial savings would be lost by the intermediate | 
decision procedure. 


(6) Assuming for argument that abandonment of the Little 
_ Inch would mean reduction in cost of gas service, there is no finding 
- that delay due to the intermediate decision procedure would increase 
rates paid by consumers, and indeed no such finding could be made. 
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The Commission's governing approach in rate cases is (a) to 
examine the most recent available experience, for a representative 
matching of plant, operating expenses, and revenues, and (b) to deter- 
mine appropriate adjustments to this experience based on known changes 
which have occurred or will occur subsequent to the test period. "Our 
settled policy and practice, and we believe the only proper policy and 
practice is to test rates for the future on the basis of actual operating 
experience of a representative period of time and to adjust that experi- 
ence for known changes which have occurred or will occur. " Opin. 
No. 228, In re Northern Natural Gas Co., June 11, 1952, at p. 9 
(mimeo); see Pittsburgh v. Pittsburgh and W. Va. Gas Co., 7F.P.C. 
112, at 130 (1948). : 


There was absolutely no basis for the Commission to conclude 
that even with such delay as may be attributable to the intermediate 


decision procedure, the final order could not have been taken into 


account in any rate proceeding. 


In any event the omission of an intermediate decision procedure 
cannot be justified even in a rate case on the ground that use of the 
procedure prescribed by Congress would result for a short time in 
higher rates than those eventually prescribed by the Commission. The 
obvious public interest in expeditious determination of rate cases is 
not an emergency warranting dispensing with this safeguard of the 
intermediate decision which has been required in order to improve 


administrative procedure. 


h. The omission of the intermediate decision procedure was 
prejudicial to petitioners. The considerations and issues presented by 
petitioners depend on an understanding of the petroleum industry back- 
ground, the functioning and nature of the pertinent petroleum products 
transportation market, an understanding of the spirit of the antitrust 


laws. ! 
| 
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Some considerable background outside the natural gas industry 
and techniques of regulation of natural gas companies is indispensable 
for an understanding of the evidence for the barge intervenors, of the 
weaknesses of Texas Eastern's evidence, all to be appraised in the 
context of the demeanor of the witnesses for both barge intervenors 


and Texas Eastern. 


Opportunity to present evidence to the Commissioners themselves 
being unavailable, when the Commission shut its eyes to the background 
acquired by the Presiding Examiner through weeks of hearing and study, 
and to his appraisals of demeanor, as a practical matter it impeded a 
real understanding of the novel matters presented by the barge inter- 


venors. 


Barge intervenors submit that they are entitled to the benefit of 
a decision (initial or recommended decision) by the Presiding Examiner, 
both (a) making findings on evidence, including demeanor, and (b) focus- 
sing ultimate policy issues in a proper comprehensive record setting. 


i. The Commission's error in omitting the intermediate decision 
is fundamental and pervasive, and constitutes a congenital defect taint- 
ing the Commission's findings and conclusions in Opinion 303. 


The initial or recommended decision by the Presiding Examiner 
is the means provided by law of assuring the following: There will be 
a comprehensive and objective review of the record. This will be done 
by a quasi-judicial officer. There will be consideration of the demean- 
or of witnesses. There will be consideration by a responsible official 
who has had in fact full opportunity personally to consider, appraise 
and evaluate the entire record, and who is not so engaged in administra- 
tive and policy functions that his information as to the record and his 
write up of findings must in fact be the work of anonymous staff assist- 
ants. There will be a report by an officer having the necessary stature 
to provide the perspective of a full probing of the particular record, on 
the one hand, and on the other, an objective analysis of the controverted 
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issues of law, fact and policy, related to the Commission's pattern of 
action and decision, without any outside pressure on the writer to 
sweep away the hard problems. The final decision of the Commission 
will be reached only after the intermediate report not only provides an 
objective survey of the record but also permits a focussing of the 
policy issues which must be decided in the light thereof, with argument 
to the Commission on the basis of exceptions to such intermediate 


decision. 


Even where the intermediate decision is not made by the Presid- 
ing Examiner, many though not all of these objectives can be realized. 


The Commission's errors in Opinion 303 reflect the improper 
omission of intermediate decision. It fails to provide an objective 
analysis of the full record. It reflects a lack of understanding of the 
significance and reliability of the evidence and of the issues in the 
case. The Commission failed to take into account the demeanor of the 
witnesses. Various errors reflect the lack of definition of the issues 
prior to consideration by the Commission. The Commission's consid- 
eration was on an incomplete record, a record deficient in the absence 
of an initial or recommended decision required by section 8 (a) of the 
Administrative Procedure Act. : 


2. The Commission erred in issuing its order of June 21, 1957 


(a) at a time when the Commission had filed the transcript of record 
with the United States Court of Appeals for the District of Columbia 
Circuit in Chotin Towing Corporation et al v. Federal Power Commis- 
sion and Texas Eastern Transmission Corp. , No. 13, 846, pursuant to 
section 19 (b) of the Natural Gas Act and the Rules of this Court; and 
(b) at a time after this Court of Appeals had denied the Commission's 
motion to dismiss the petition for review for want of jurisdiction, with 
permission to renew said motion to dismiss upon argument of the 
merits in No. 13,846. The Commission was without jurisdiction, and 
exceeded its authority, when on June 21, 1957, without leave of this 
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Court of Appeals, it issued its order on the merits, and affirmed its 
decision on a substantial matter, as to the validity of the omission of 

the intermediate decision procedure, which was directly involved in the 
petition for review then under consideration by this Court, and presumed 
to act on the basis of the record which it had filed with said Court. 


3. The Commission's Opinion No. 303 errs in failing to give 
full and adequate consideration to the record; in failing to make findings 
in accordance with the record; in making findings and conclusions 
which are without support in substantial evidence, which are contrary 
to all the reliable evidence of record, and which distort the essence 
of the record. The Commission failed to understand how the testimony 
of Texas Eastern's witnesses was discredited as not responsible or 
reliable, by their demeanor on cross-examination, and by their 
admissions and answers showing inaccuracies, inconsistencies, con- 
fusion, lack of comprehension of the testimony which had been filed 
as prepared direct testimony, and lack of specific preparation and 
analysis of the subject-matter of the direct testimony sufficient to 
establish that testimony as responsible. The Commission's opinion 
throughout reflects copying by the staff assistants involved of asser- 
tions in Texas Eastern's brief and a lack of understanding of the sig- 
nificance of the transcript and exhibits, and throughout reflects the 
fundamental error of proceeding on an incomplete record without the 


benefit of an initial recommended decision of the Presiding Examiner. 


The lack of an objective and attentive reading of the entire 
record by the Commission and its assistants is further indicated 
by their failure to read petitioners’ entire briefs attentively and 
with understanding, leading the Commission to conclude erroneously , 
as set forth in point 16 below, that there was no discussion of 
national defense issues in petitioners’ briefs. 
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The failures and errors set forth below illustrate and reflect 
the impact of errors referred to in this paragraph 3, and reflect 
throughout the fundamental error of failure to proceed on the basis 
of the requisite initial or recommended decision of the Presiding 
Examiner. : 


4. The Commission's opinion erred in failing to find: 


a. Basically the Little Inch as a products line would be 
primarily engaged in serving a distinct commercial clean products 
transportation market now served by the contract tank barge opera- 
tors; the Little Inch would virtually duplicate the existing transpor- 
tation service; and the Little Inch entails substantial injury to the 
barge operators. | 


b. The pertinent commercial products transportation 
market is a well-defined transportation market recognized in the 
petroleum industry: the market for the long-haul, large-volume 
transportation of clean products from the Gulf Coast and lower 
Mississippi Valley to the Ohio and Mississippi River Valleys. 


c. During 1952-1956 barge movements in the pertinent 
commercial transportation market have averaged between 135,000 - 
150,000 barrels daily, said figures being adjusted so as to include 
volumes of approximately 40,000 barrels daily which Triangle 
Pipeline and Texas Eastern failed to report to the Government, and 


to exclude "captive"' volumes owned by the transporter. 


d. Although the initial capacity of the Little Inch is 185,000 
barrels daily, Texas Eastern's management contemplates increasing 
capacity, if desired, to 225,000 barrels daily, which can readily 
be done by adding pumping facilities, and to larger volumes , by adding 
parallel lines. | 
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e. The Little Inch products line duplicates the barge trans- 
portation service - in capacity, in the long-haul bulk type of service, 
and in orientation of route, origins and destinations. Ultimate desti- 
nations consist of points within commercially serviceable trucking 
range (100-mile) of both pipeline takeoffs and barge terminals. Any 
market theoretically accessible to Little Inch shippers by pipeline 
from Chicago is also accessible by barge-pipeline movement. The 
non-barge-type movements available to the Little Inch are minor in 
significance. There is very little transportation market for the Little 
Inch that does not overlap the transportation market of the barge 


operators. 


f. So far as any significant volumes are concerned, the 
prospects of the Little Inch lie in displacement of volumes and trans- 
portation now handled by the barge operators. 


g. The Little Inch conversion project means a real and 
substantial displacement from the pertinent transportation market of 
the contract tank barge operators as an industry, and consequent sub- 
stantial hurt, if not utter destruction, to each barge operator. 


5. The Commission's opinion erred in failing to find: 


a. The launching of the Little Inch as a products line by 


Texas Eastern is not based solely on its independent merits but is 


promoted by special advantages arising out of joinder with Texas 
Eastern's protected natural gas transportation business. These 
special advantages eliminate risks that would otherwise attach to 
entry into the products pipeline business. 


b. Petitioners’ uncontested exhibits, bringing Texas 
Eastern's prior exhibit up to date, show that under circumstances 
which would mean enormous losses to the Little Inch as a products 
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venture, Texas Eastern would be better off on a consolidated gas and 
products line basis than if it had not undertaken the conversion project. 
By substituting new higher-valued gas facilities for the depreciated 
Little Inch, Texas Eastern obtains a large increase in natural gas earn- 
ings: it reduces its gas operating expenses; and it increases its natural 
gas rate base, thus increasing the level of gas earnings permitted by 
this Commission. Under these circumstances, as Mr. Naff, its presi- 
dent and later vice-chairman, testified, the integrated conversion pro- 
ject means that Texas Eastern has "'a great deal to gain 1s 

really very little to lose." | 


c. The very financing of the Little Inch as a products line is not 
based solely on its independent, competitive merits but is predicated 
on and promoted by Texas Eastern's reserves, credit and sheltered 


earnings as a natural gas company. 


The comprehensive memorandum to Texas Eastern's board 


(Exh. B-198) by Mr. Thompson, the director given special responsi- 
bility for the conversion project, emphasized that the Little Inch 
required financing on the basis of Texas Eastern's credit; that it could 
not even proceed under the sponsorship of Texas Eastern Production 
Company, although 68% owned by Texas Eastern and under the same 
management, because the Production Company "does, not have the 
prestige, strength or financial standing of Texas Eastern" and because 
"if the venture were not at first successful, Texas Eastern would 
nevertheless have to supply working capital to put it on its feet." 


Texas Eastern's financial adviser also informed the management 
that it would be most difficult if not impossible to finance the Little 
Inch products line independently, and that Texas Eastern was ina 
special position due to its credit and resources as a natural gas 
company, as well as the special circumstances of the depreciated 
Little Inch line. : 
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Texas Eastern's proposed financing of the additional funds 
required for the conversion project, based solely on debt securities 
even though that results in a debt ratio for the company in excess of 
70%, is possible, as testified by Texas Eastern's vice-president and 
treasurer, because interstate natural gas transmission companies 
have relatively little risk, due to the assured demand for their pro- 
ducts, in contracts approved by the Federal Power Commission, and 
due to the assurance that "if the company's realization falls below the 
authorized rate of return there would be an increase of rates to per- 


mit it to earn the authorized rate of return." 


Texas Eastern's special advantages in financing the line are 
increased by the fact that Texas Eastern has established a substan- 
tial depreciation reserve from natural gas revenues obtained through 
the Little Inch, thus resulting in the transfer of a depreciated 
line. 

d. As brought out in the testimony of Mr. Salmon, petroleum 
industry consultant, though the Little Inch cannot stand on its own 
feet as a products line, the conversion project as a whole has appeal 
to Texas Eastern because its economic framework differs from a 
company without natural gas advantages to offset the risk of products 
losses, and accordingly Texas Eastern's asserted readiness to 
compete with other forms of transportation must be considered in 
the light of the setting that shields Texas Eastern in significant measure 
against the commercial risks that would be faced by the Little Inch 


products line on its own merits. 


e. The Commission gives shelter and protection to natural gas 
companies in the sense of assuring a quasi-monopoly though not an 


_absolute monopoly. 


Thus the Commission does not permit full competition among 
3 natural gas companies even where the second company is offering a 
_ lower price to the customer. See e.g. Opinion No. 286, September 3, 


7% 


ma Aal, 





re 


et 


25 | 
1955, Texas Eastern Transmission Corp., Docket G-2573, 11 P.U.R. 
3d 56: "Absent other considerations it is not in the public interest to 
direct a second natural gas company to render base load service to a 


distribution company." 


The Commission reported to the House Interstate and Foreign 
Commerce Committee that the natural gas trans mission industry has 
"monopolistic characteristics" which require that it be regulated and 
at the same time necessarily protected, and that public utility regula- 
tion Supersedes to a great extent, if not completely, the factor of 
competition." ! 


The Commission is indeed unique among Federal agencies since 
it not only certificates transportation facilities but also certificates 
the authority to make particular sales to customers, and actually pro- 
tects customer volumes, not only by approving contract arrangements 
with distribution utility customers, but even beyond the protection 
afforded by contracts. The bulk of the sales of Texas Eastern's natural 
gas system has from its inception in 1947 to the present time been 
accounted for by long-term contracts approved by this Commission. 


f. The Commission is authorized to provide such protection 
and special advantages to natural gas companies as a matter solely of 
furthering the public interest in natural gas transmission. An entry 
into petroleum products transportation business by a natural gas 
company so aided and promoted by those special advantages and pro- 
tection represents not mere additional competition but unfair compe- 
tition to the companies engaged in such products transportation, and an 
unwarranted and unlawful extension of authority granted by the Natural 
Gas Act. It is not only in the interest of barge operators but affirma- 
tively in the public interest, that a new enterprise to compete in pro- 
ducts transportation shall proceed solely on its own commercial merits 
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and without promotion and aid from the special advantages and pro- 
tection accorded by the government to a natural gas company. 


6. The Commission erred in failing to provide that any approval 
of the conversion of the Little Inch from natural gas to products be 
conditioned at the outset upon "spin-off" or other severance of the 
Little Inch from Texas Eastern so that the launching of the Little Inch 
as a products line would be tested and proceed on its own independent 
merits, yet preserving any benefits which may properly accrue to 
the public interest from the replacement of the Little Inch as a natural 
gas line: and so that the sponsors of the Little Inch products line 
would assume the full commercial risks of the venture, which are the 
risks proportionate to their expected gains. 


7. The Commission's opinion erred in failing to find: The Little 
Inch as a products line represents an unsound venture, resting on such 
speculative and dubious considerations as to indic ate it would not be put 
forward as a commercial venture standing on its own merits. 


Although the demand in Midwest markets is large and steadily 
growing, it has over the past decade been increasingly supplied from 
the Midwest and Mid-Continent refineries located closer to markets, 
rather than from the more distant refineries in Texas, Louisiana and 
Arkansas. : 


There is a tremendous refinery output in Texas, Louisiana and 
Arkansas, concentrated on the Gulf Coast. But it is products markets 
other than the Midwest, principally the products markets of the South 
and of the East Coast, which these refineries were designed to serve, 
do serve efficiently, and which consume the overwhelming bulk of the 
output of these refineries. These refineries are at a fundamental 
economic disadvantage in serving Midwest markets. The principal 


economic factors are these: (1) Lower transportation costs are involved 


in transporting crude oil by pipeline, whether from West Texas or the 
other crude producing areas, to the Midwest for refining and relatively 
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short products hauls to ultimate market locations as contrasted with 
first transportation of crude oil from the producing area to Gulf Coast 
refineries and then transportation of products from Gulf Coast re- 
fineries to Midwest markets; (2) Midwest refiners have the benefit of 
higher realizations on that part realized from a barrel of crude (approx- 
imately 25%) which consists of non-pipeline products, i. e. products 
not susceptible of movement by pipeline from the Gulf Coast refineries 
(residual fuel oil; lubricating oils; and light by-product fractions). 


The actual pattern of commercial pipeline construction has been 
in response to the fundamental industry economics. During the past 
decade there has been construction and expansion of long crude lines 
to the Midwest from the Southwest, and more recently from the Rocky 
Mountain area and Canada. The diversity of crude sources enhances 
the desirability of locating refineries nearer Midwestern markets. 


These basic economic factors have relegated the imports of 
commercially transported products into Midwest markets from remote 


southern refineries to a fringe or supplementary supply in comparison 
to total Midwest demand. : 


| 

This commercial function of serving a fringe or marginal supply 
in the Midwest explains the fluctuating volumes of barge movements, 
both (1) wide fluctuations in monthly volumes, without any seasonal 
pattern, and (2) a pattern for annual volumes in pertinent transportation 
market which is unlike the steady rise in consumption in Midwest pro- 
ducts markets but instead shows a rise in volume, a fall in volume, a 


rise in volume, and a fall in volume that is projected for 1957. 


The operation of the Little Inch would not eliminate the funda- 
mental economic disadvantage of Gulf Coast refineries in serving Mid- 
west markets. i 
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Since the only concrete shipper indications of volumes available 
for the Little Inch relate to a relatively minor amount totalling only 
30, 000 barrels per day (covered in letters of interest from DX Sun-Ray 
and Triangle Refineries) evaluation of the Little Inch project must be 
made on the basis of fundamental industry and economic factors. These 
fail to provide a sound basis for investment in the Little Inch venture 


standing on its own feet. 


Indeed the possibility of a line similar to the Little Inch products 


line has been considered as a commercial venture, and discarded. 


8. The Commission's opinion erred in failing to find that Texas 
Eastern's special advantages not only are aiding in launching the Little 
Inch as a products line, with consequent displacement of the barge 
operators, but that also they increase Texas Eastern's power, in 
forecasting operation of the Little Inch as a products line, by serving 
as a support both for perseverance during periods of inadequate return 
or loss, and for expanding Little Inch volumes and accelerating dis- 
placement of barge operators by Texas Eastern's ability to engage in 
products refining,marketing and other products ventures even with what 
otherwise would be undue risks. 


Texas Eastern's readiness to use those special advantages in 
operation of the Little Inch line, when and as desired, appears from its 
already demonstrated readiness to use its special advantages in launch- 
ing the Little Inch line. 


9. The Commission erred in failing to find and determine that 
Texas Eastern's conversion project as presented, and without spin-off 
or severance of the Little Inch from Texas Eastern, is contrary to 
the provisions of and national policy expressed in the antitrust laws. 


10. The Commission erred in failing to find and determine that 
the acquisition by Texas Eastern of the stock of Triangle Pipeline 
Company was a violation of section 7 of the Clayton Act and that such 
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acquisition having been the first concrete step in carrying out its Little 
Inch conversion project and remaining as a foundation stone thereof, 
the granting of Texas Eastern's application to convert the Little Inch to 
petroleum products service would (a) involve approval by the Com- 
mission of Texas Eastern's illegal act in the acquisition of Triangle 
Pipeline, and (b) permit Texas Eastern to retain and enjoy the fruits 
and benefits of its illegal conduct. | 


11. The Commission's opinion erred in failing to find that the 
reliable evidence of record establishes the following: : 

a. Acquisition of the Triangle Pipeline stock early in 1954 
was the first concrete step in the Little Inch conversion project, being 
considered by Texas Eastern as a source of business for the Little 
Inch products line, through diversion of products from the E1 Dorado- 
Arkansas City segment of the Triangle Pipeline into the Little Inch for 


movement northward. 


The volumes subject to such diversion were as the inception 
of the conversion project and still are a substantial element in Texas 
Eastern's plan for conversion of the Little Inch. These volumes were 
considered by Texas Eastern's management as significant, and indeed 


necessary, in order "to make the Little Inch operable. " 


Texas Eastern purchased the Triangle Pipeline stock on the 
assumption that (1) Triangle Pipeline considered independently would 
lose revenues from the loss of the El Dorado- Arkansas City traffic 
and (2) the eastern leg from E1 Dorado to Arkansas City, representing 
the bulk of the purchase price, would be of no benefit to Texas Eastern 
in the event of conversion. 


b. The particular market for transportation of petroleum 
products originating on the Triangle Pipeline from its Arkansas City 
terminal by river barge to points on the Mississippi-Ohio River system 
north of Cairo, Illinois, is significant and substantial. These move- 
ments are approximately 40,000 barrels per day. | 


30 


The bulk of these barge movements is controlled by Triangle 
Refineries, Inc. of which Mr. J. B. Saunders is President. Mr. 
J. B. Saunders became a Vice President of Texas Eastern on or about 
April 1, 1954. 


A substantial part of these barge movements is handled by inter- 
venors in this case as well as other barge operators. 


c. The acquisition of Triangle Pipeline stock had the effect of 
substantially lessening p rospective competition for the Little Inch in a 
significant market. 


Texas Eastern was fully aware of this probable consequence and 
the elimination or lessening of such competition was a part of its plan 
for conversion of the Little Inch to petroleum products transportation. 


In the absence of acquisition of Triangle, there would have been 
two competitive means available, in prospect, for transportation from 
El Dorado on: (a) the Little Inch from El Dorado to Cape Girardeau 
and easterly points; (b) Triangle Pipeline from El Dorado to its 
Mississippi River terminal at Arkansas City, Arkansas, and thence 
transshipment by barge. The possibility of competition from (b) has 


been lessened, and indeed largely eliminated, by the acquisition of the 
Triangle stock. | 


The eastern leg of the Triangle pipeline - from El Dorado to 
Arkansas City - is the leg most recently constructed (in 1951), having 
a larger diameter and capacity (40, 000 barrels daily) than the western 
leg (25, 000 barrels daily), and accounting for over 75% of total book 
value of the Triangle line. 


It would clearly have been in the interest of Triangle Pipeline 
Company as an independent entity to maximize the volumes moving to 
its Mississippi River terminal. Its inherent interest and the interests 
of the contract barge operators are closely identified. 
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- If Triangle Pipeline Company had remained independent, a 
” diversion of traffic to the Little Inch at El Dorado - the objective 
me sought by Texas Eastern - would have resulted in a reduction of the 


revenues of Triangle Pipeline Company, a situation which that com- 
pany would have readily appraised and vigorously resisted. 


d. The purchase of the stock of the Triangle Pipeline 

Company was the soil in which Texas Eastern rooted its relationship 
with Triangle Refineries and Mr. J. B Saunders. Triangle Refiner- 
ies, Inc. was the key stockholder in Triangle Pipeline Co. and J. B. 
Saunders dominated Triangle Refineries. Asa condition of buying 
Triangle Pipeline, Texas Eastern insisted on a formal first refusal 
on any sale of stock in Triangle Refineries, which enabled it to 
assure favorably disposed management of Triangle Refineries. The 
stock conception was thereafter replaced by a more loosely-knit but 

| equally effective arrangement whereby Mr. Saunders immediately 
became a vice-president of Texas Eastern, receiving its second 
highest salary(and for part+time work to boot) with an understanding 
that after conversion Saunders would receive compensation based on 
the volume of Little Inch traffic. Thus the arrangement which was 
developed (1) gave Mr. Saunders a substantial stake in the success of 
the Little Inch, and (ii) assured Texas Eastern that it will in fact have 
a first refusal on the business directly controlled by Triangle Refiner- 
ies and Mr. Saunders and an inside track on the business which may be 
influenced by Triangle Refineries and Mr. Saunders. : 


e. The Commission's opinion erred in concluding that "the 
record before us would not support a finding that the effect of the 
acquisition (of Triangle Pipeline) may be ‘substantially to lessen com- 
petition or tend to create a monopoly'***." 
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f. The Commission's opinion erred as a matter of law in 
its determination that the acquisition by Texas Eastern of Triangle 
Pipeline in January 1954, was not a violation of Section 7 of the 
Clayton Act on the ground that as stated by the Commission (Opinion 
303, p. 24): "Neither at this time (January 1954) nor at any previous 
time had Texas Eastern been in the products transportation business, 


so that the acquisition of Triangle Pipeline did not and could not lessen 


competition with anyone." 


The Commission's opinion assumed that under section 7 of the 
Clayton Act the effect on competition must be determined as of the time 
of the acquisition of stock and not as of a time subsequent thereto. 


This underlying conception of section 7 was repudiated by the 
Supreme Court in United States v. E. I. DuPont de Nemours and 
Company, 77S. Ct. 872 (June 3, 1957). 


Here as in the DuPont case, the acquiring corporation hoped and 
expected through acquisition of stock in another to reap certain advan- 
tages over its rivals, not "based on competitive merit alone” but on 
factors “leading to insulation” *** "from free competition" in a signi- 
ficant market, with the resultant likelihood of a substantial lessening 
of competition. (77S. Ct. at 875.) 


g. Texas Eastern's diversion to the Little Inch of the sub- 
stantial volumes from refineries accessible to the Triangle Pipeline 
is available not on competitive merit alone but is aided and promoted 
by Texas Eastern's inside track and insulation from competition which 
flows from the unlawful acquisition. 


12. The Commission erred in failing to find and determine: 

a. Texas Eastern's goals and objectives for the Little Inch 
conversion project embraced displacement of the barge operators (a) 
from a Substantial share, and (b) in due course from the bulk, of the 
pertinent transportation market. 
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| 
b. Texas Eastern's conversion project, as presented, 


conflicts with the national policy under the antitrust laws, and the basic 
purpose of the Sherman Act, enforced both in section 1 and section 2, 
to preclude a launching and/or maintenance of an enterprise not solely 
on its own competitive merits but with the aid and promotion of special 
advantages derived from another monopoly position, even though an 
entirely lawful monopoly or quasi-monopoly permitted under the 
Natural Gas Act. 


Under the Sherman Act such use of special monopoly advantages 
invalidates the combination to achieve a substantial displacement from 
the pertinent transportation market (section 1) and the attempt to ac- 


quire the bulk of the pertinent transportation market (section 2). 


13. The Commission's opinion erred (a) in failing to find that 
Texas Eastern's Little Inch conversion project would controvert the 
principles of the National Transportation Policy as enuniciated by 
Congress in the Transportation Act of 1940, and (b) in finding that the 
claim of the barge operators that the Little Inch conversion project 
would controvert the National Transportation Policy, is without sub- 
stantial support in the record or reasonable basis in law. 


The Commission erred in failing to find, in accordance with 
the reliable expert testimony, that: 

The national transportation policy requires: forestalling of 
unfair and destructive competitive forces and eandrance that com- 
petition between modes of transportation be grounded | on their inherent 
advantages and not distorted by fortuitous and special advantages in any 
particular instance; and | 

Texas Eastern's conversion proposal is defective in terms 
of the National Transportation Policy in that it (1) would not be pre- 
dicated on the inherent advantages of each mode of transportation, (2) 
would not foster sound economic conditions in transportation, but 
rather (3) would promote unsound economic conditions in transportation 
and unfair and destructive competitive practices. : 
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14. The Commission's efforts to insert findings concerning 
national transportation policy in its order of August 9, 1957, err in 
_ making findings based on only part of the record, and in failing to 
make the findings called for by the entire record. 


a. The Commission's reference to certain inherent advant- 


ages of pipelines over barges goes beyond what the record supports. 


For example there is nothing to support the view that the protec- 
| tion of shippers by government regulation, available in the case of 
pipelines, is an inherent advantage over protection by active competi- 
tion, available in the case of the barge operators. 


On the contrary the uncontradicted testimony of the transporta- 
tion policy witness is that the national transportation policy is better 
served by the barge industry pattern of multiple transportation companies 
in active competition with each other, a pattern characterized by a long 
term decline in rates and continued improvements in technology, equip- 
ment and service, rather than by a pattern of domination of transporta- 


tion service by one company. 


b. The Commission erred in failing to find, in accordance 
with the uncontradicted testimony of the transportation policy witness: 


(1) There are advantages barge transportation has over 
pipelines. These include instant access to a large number of origin and 
take-off points at the numerous river ports. These also include the 
inherent advantage due to the great number of divisible units in the 
barge fleet, permitting readier adjustments to wide fluctuations in 
volume such as are experienced in this transportation market and per- 
mitting flexibility in handling the needs of small as well as large 
marketers. 


(2) While pipelines also have certain inherent advant- 
ages over barges, in enabling access to land-locked areas, the Little 
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Inch makes least use of the inherent advantages of the pipeline in that 
its route is largely oriented close to the rivers, with origin points 
serving refineries now having access to barges. | 


(3) Efficient planning of a pipeline requires forecast 
of volumes at or near design capacity. The 20-inch diameter of the 
Little Inch makes it not only large volume but a giant among pipe 
lines. Its size is inefficient in relation to its market on the evidence 
showing that the products transportation market is neither stable nor 
of sufficient magnitude to embrace use of the Little Inch at or near 
design capacity. : 


(4) The inherent advantages of the Little Inch pipeline 
would be those available if it were launched as an independent venture, 
while the advantages of this project due to Texas Eastern's position 
as a natural gas company, including its improvement jin gas earnings, 
and the depreciation reserve developed through past gas rates and 
revenues, are fortuitous advantages which distort rather than reflect 
the inherent advantages. : 


(5) An alternative service to barges would be in accord- 
ance with national transportation policy only if based on its inherent 
and not fortuitous advantages and accompanied by a showing of demand 
for such service which avoids the objection of substantial and wasteful 
duplication of transportation facilities, conditions which are not satis- 
fied by Texas Eastern's project. , 


15. The Commission erred in failing to find, in accordance 
with not only the testimony of witnesses for barge intervenors but 
also the testimony given to Congress by Texas Eastern's organizers, 
that natural gas use of the Inch lines in peacetime is preferable as 
providing reserve facilities which permit expansion of the total 
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petroleum transportation facilities available in time of emergency; 
and further that by reason of the inflexibility of Little Inch pipeline 
it may not be useful in the emergency as it actually develops. 


16. The Commission erred in finding in Opinion 303 that 
national defense issues had not been discussed in the briefs of barge 
intervenors and hence had been abandoned. 


The Commission further erred in its order of August 9, 1957, 
by seeking to support its previous statements, which reflected a 
failure of the Commission and its staff assistants to read the barge 
intervenors' briefs attentively, on the ground that barge intervenors 
did not "dignify" the discussion of national defense issues by a separ- 
ate caption. These issues were covered in the caption of a sub-head 
(A) rather than in a main heading (VI) but the difference could 
certainly not have be n taken for abandonment if the briefs had been 


read in their entirety. 


The Commission further erred in suggesting abandonment on 
the ground that the discussion provided was not "worthy of the name." 
The discussion focussed on the testimony that Texas Eastern's 
organizers had successfully presented to Congress in 1945/1946. 

The conclusions in such testimony were in line with testimony 


offered by barge intervenors. 


The Commission further erred in suggesting that abandonment 
is to be found from the contrast with barge operators’ previous 
emphasis, described by the Commission as "issue of national 
defense on which the barge intervenors placed primary reliance 
in seeking judicial review of this case."" The records of this Court 
on the previous appeal show the national defense issues accounted 
for one page in each of petitioners’ briefs and one paragraph of 
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this Court's opinion, both focussing on the availability to the Com- 
mission of comment from the defense planning agencies. 


17. The Commission having previously disclaimed concern 
with national defense issues, and having invited comment from defense 
planning agencies in accordance with the opinion of this Court, erred 
in making a determination contrary to that of the Secretary of the 
Interior and Director of Defense Mobilization who advised the Commis- 
sion (1) that the pertinent issue in national defense planning was the 
conversion of the entire line to the East Coast, and (2) that the time 
saving obtained by partial conversion now as proposed was "not 
important enough" to affect any decision of the Federal Power Com- 
mission in connection with Texas Eastern's application. 


The Commission erred in accepting the contrary conclusion 
of witness Marshall that the time saving achieved by the conversion 
proposed at the present time is of significance to the national defense, 
and in failing to find that the reliability of this witness was generally 
discredited by his demeanor and readiness to testify broadly , at the 
instance of his friends among Texas Eastern's counsel at the policy 
level, without specific and adequate study and consideration. 


18. The Commission erred in its statement (p. 23), taken from 
Texas Eastern's brief, finding that one of the purposes of the Surplus 
Property Administration was to keep the Inch lines in petroleum ser- 
vice, and in failing to note that this determination, made early in 1946, 
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was the subject of Congressional criticism later in 1946 following 

hearings where the former Surplus Property Administrator admitted 

that he was not familiar with the underlying data and had not considered 

pertinent reports; that the administrative determination was revised; os 
and that the War Assets Administration, which succeeded to the function 

of the Surplus Property Administration, expressly disclaimed any pur- 

pose to keep the Inch lines in petroleum service. 


19. The Commission's opinion erred in failing to find and deter- 
mine the following: 
a. After testifying before Congress in favor of natural gas 
use of the Inch lines, Texas Eastern represented to the Government a és 
that it was purchasing the lines for natural gas use and clearance by 


the Attorney General was limited to such use. 


b. The public convenicnce and necessity does not permit 


ye 


Texas Eastern to purchase the Inch lines for gas use and thus gain the 

benefits of government protection as a natural gas company and later, 

armed with those benefits, to convert the lines to petroleum use. The . 
displacement of commercial petroleum facilities is doubly unfair today, sf 
as contrasted with the displacement protested to Congress in 1946, since , 
the line jg not being acquired for petroleum use on their own in- 

dependent merits as such but instead with the aid of the special ad- 


vatitages set forth above, that derive from the convers ion from gas to 


XA 


petroleum use at the hands of this natural gas company. 


c. Conversion of a portion of the Little Inch line, as con- 
trasted with the entire line, was not provided for or permitted by the ~ 
Government's contract of sale. | 


20. The Commission erred in determining that the record 
establishes that the prospects of success for the Little Inch are such 
that it could feasibly be launched in products transportation without any 
affiliation with another corporation (Opin. p. 18). Such finding is with- 
out support in substantial evidence and is contrary to the reliable and 
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responsible testimony not only of petitioners' witness Salmon who 
testified, with detailed supporting presentation, that on its own merits, 
the Little Inch was an unsound venture, but also of Texas Eastern's 
financial adviser referred to in paragraph 5,c., above. Such finding 
is contrary to the fact that Texas Eastern has produced no substantial 
evidence of concrete shipper interest in the pipeline facility, nor any 
substantial evidence of shipper dissatisfaction with existing barge 
service, and has not produced substantial evidence contravening the 
testimony that in this transportation market, the needs of the petroleum 
industry have been efficiently and adequately served by the contract 
barge operators. | 


21. The Commission's opinion errs in predicating any con- 
clusion as to the availability of traffic for the Little Inch on the asser- 
tion (p. 19) that the origins of the line mark an area "of an enormous 
surplus of petroleum products for which market outlets must be found": 

a. This statement reflects a failure to comprehend that 
certain Texas Eastern testimony, to the effect that Texas and Louisiana 
are an area of "surplus" clean products, only signified excess over the 
consumption within those states; that the record establishes that the 
refineries in this area are operating as near capacity as possible -- 
without the Little Inch line; that they ship the bulk of their supplies to 
the East Coast pursuant to well settled arrangements, and that indeed 
the great concentration of refineries on the Gulf Coast was established 
for the very purpose of shipping to the East Coast, for which they are 
economically located; that there is not a shred of testimony as to the 
extent to which Gulf Coast refineries have any capacity which is not 
already earmarked for supply to the southern states and East Coast. 


22. The Commission's opinion, reflecting almost total un- 
familiarity with the record and its significance, errs in stating (p. 19) 
that there is evidence that a large number of refiners and marketers 
“have indicated an interest in using the line" and that this establishes 


“availability of markets." 


a. The only specific indications from prospective shippers 
are ina total amount of 30,000 barrels daily. 


b. The Commission presumably relied on certain 
references to shipper interest in 1953/4 reports submitted by a Texas 
Eastern consultant and prepared on the estimates of two Texas Eastern 
officials. But reliance on these reports fails to provide substantial 
evidence to support the finding, and is in outright contravention of the 
record as made. 

(1) The consultant who submitted these reports was not 
called to identify or explain them. 

(2) These reports were never offered in evidence as showing 
extent of shipper interest. 

(3) The reports were described, by the two Texas Eastern 
officials involved, as being out of date and irrelevant to the current 
project, while the senior official, vice-president Saunders, professed 
inability to recall how he made the estimates underlying these reports. 

(4) However it was brought out on cross-examination that 
even when made these reports both (A) included companies which had 
not expressed interest and (B) estimated amounts based on surmise 
of Texas Eastern's officers as to shipper use and not on any specific 
shipper indications. 

(5) Texas Eastern's vice-president further admitted that 
his 1954 quest for concrete shipper indications, without any commit- 
ment, resulted in indications of only 20, 000 barrels daily.. 

(6) Texas Eastern's former president and vice-chairman 
testified that the officers who prepared the estimates underlying these 


reports were enthusiasts, whose reports were not considered sufficient 
indication of shipper interest to justify a capital outlay to construct a 
spur to Pittsburgh; and second, that there were no specific indications 
of interest, other than the letters for a total of 30, 000 barrels daily 
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referred to in (a), which had any influence on the thinking of Texas 
: | 
Eastern's management. : 


23. Tne Commission's opinion erred, was without support in 
Substantial evidence, and was contrary to the reliable and responsible 
evidence, in determining that the Gulf Coast refineries can compete 
economically in the Midwest, that they can move products to Chicago 
through the Little Inch for prices below those prevailing in Chicago, 
and that it would be unreasonable to suppose that any price reductions 
by Midwest refiners would render such transportation uneconomical. 


a. The Commission's opinion erred in failing to find, inac- 
cordance . with the reliable expert testimony, that: | 

The fundamental economics for supplying Midwest markets dic- 
tates transportation of crude to Midwest refineries rather than 
transportation of crude to Gulf Coast refineries followed by a long 


products haul. 


Volume of products movements from Southwest sources to 
the Midwest represents a so-called "derived" demand which depends 
on ratio of local Midwest supply to demand and not on products trans- 
portation costs; that volumes shipped have not varied inversely with 
transportation costs and on the contrary low transportation costs have 
coincided with times of low volumes transported, due to a close balance 
of local Midwest output and demand. : 


Differentials between Midwest and Gulf Coast products prices 
depend on local factors in each market; have sometimes been higher 
and sometimes lower than products transportation costs; and differen- 
tials as of any given time can not reasonably be projected to forecast 
movement of substantial additional quantities of products to Midwest 
markets in view of the prospect that Midwest refiners will use their 
superior economic position in serving Midwest products markets to 
reduce any price differentials, if necessary to avoid substantial dis - 
placement or encroachment. ; 
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b. The Commission erred in failing to find that the claims 


of Texas Eastern's witnesses based on the 1956 price differentials 
between Midwest and Gulf Coast products prices were destroyed on. 
cross-examination, by their demeanor and their concessions. and ad- 
missions - which establish that these differentials do not in fact es- 
tablish relative economics of refining in each area, as previously 


asserted in direct testimony; are not basically determined by products 
transportation costs; and are readily subject to adjustment by the Mid- 
west refineries having strong economic position in serving Midwest 


markets. 


24. The Commission's statements concerning Little Inch rates 
as showing economic feasibility of the Little Inch project are not ade- 
quate to set forth the Commission's findings, conclusions, and reasons 


in a meaningful and intelligible fashion. 


25. If various assumptions are made as to what the Commission 
may have intended by its statements concerning Little Inch rates then 
the Commission's findings are shown to be without support in substan- 


tial evidence and are contrary to the responsible evidence. 


a. If, as appears insome passages, the Commission is 
assuming that large volumes will be tendered for shipments and is 
determining that rates therefor will yield revenues adequate to cover 
costs, then the assumption that large volumes will be shipped is with- 
out support in substantial evidence. 


: b. The Commission's assertion that the available testimony 
as to Little Inch rates establish competitiveness with other pipelines, 

if taken to imply a comparison with crude oil pipelines serving Midwest 
refineries (and products movements from such refineries in the case 
of markets at other Midwest destinations),is not supported by substan- 
tial evidence, and is contrary to the responsible evidence which shows 
that the decisive economic disadvantages of Gulf Coast refiners in 
supplying Midwest markets would not be removed even by a Little Inch 
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rate structure 50% below the Plantation rate pattern, which Texas 
Eastern set forth as current minimum products line tariff structure. 


c. If the Commission's assertion is taken to imply that 
comparison with the rates of other products lines shows that the Little 
Inch will acquire their traffic on a competitive basis it does not rest 
on substantial evidence, since the evidence establishes that the other 
products pipelines relate to movements which could not be served by 
Little Inch; and that in particular the Commission's findings are 
specious in making comparison with rates to Chicago either on the 
Great Lakes Line, whose Chicago volumes are small, or on the 
Phillips Line, from Borger, Texas whose Chicago volumes are not 
indicated, and where in any event comparison must be made with not 
with rates but with cost to the Phillips Petroleum Co. which owns the 
only refinery at Borger. : 


| 

d. The Commission erred in making, and was without sub- 
stantial evidence to support, a finding that "if Texas Eastern charged 
a rate to Seymour, Indiana, the approximate mid-point of the line, of 
37 cents (or 42 cents as one witness testified), the Little Inch would 
soon be operating to capacity."" The direct testimony of Mr. Saunders 
as filed by Texas Eastern to this effect was utterly discredited when 
both the answers and demeanor of Mr. Saunders showed that he had no 
conception of the meaning of his "prepared" testimony in this regard. 
Furthermore the record establishes that the volume of products imports 
into the Midwest does not vary inversely with transportation costs, and 
the basic factor controlling the level of imports is the ratio of local 
products output to demand in the Midwest. 3 


e. Any possible determination, if made by the Commission, 
that the Little Inch rates for products transportation will themselves 
establish the project as economically feasible is not supported by sub- 


stantial evidence and is contrary to the facts established by the respon- 
sible testimony of record. | 
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f. Although the point of the Commission's finding is not 
clear, its assertion that 3.25 miles per ton mile was the lower end 
of the barge rates in 1956 is not supported by substantial evidence, 
but rests on uncorroborated hearsay and is contrary to the testimony 
of all persons with actual knowledge of barge rates. 


g. If the Commission's opinion is in any way based on a 


finding or assumption that 1956 barge rates will continue in effect, 


its determination is not supportable or supported by substantial evi- 
dence, since the record establishes that in 1953/1954 barge rates were 
at 1.75/2 mills per ton mile, yielding transportation costs to shippers 
in line with application of minimum products pipeline tariffs to the 
Little Inch; that higher barge rates and volumes in1955/1956 were a 
response to an emergency interruption in Midwest output due to an 


enormous fire and strike. 


h. The Commission erred in failing to find, in accordance with 
_ the reliable expert evidence and the recent data that 1957 barge volumes 
and rates were declining below the unusual levels of 1956. 


i. The Commission erred in failing to grant petitioners ' 
motion of July 12, 1957 to reopen the record to admit evidence of a 
1957 decline in barge rates to a level of 2 mills per ton mile. 


26. The Commission erred in its various findings and con- 
clusions as to critical matters arising with respect to issues of special 
advantages, unfair competition and antitrust laws and policy: 

a. The Commission's opinion plainly errs in the assertion 
(Op. 17) that Texas Eastern does not have special advantages as a 
natural gas company because its rates are limited, and in failing to 
find that a natural gas transmission monopoly or quasi-monopoly has 
special advantages, even though subject to maximum rates, in view 
of the Commission's protection from free competition of natural gas 
companies coupled with assurance of rate increases and stability of 
earnings. 
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b. The Commission erred in considering the relevant 
market for purposes of the antitrust laws in terms of consumption of 
products in the Midwest, and in failing to define the market in terms 
of transportation of products to the Midwest, and more specifically 
the distinctive transportation market, now served by the barge opera- 
tors and proposed to be served by the Little Inch, for the commercial 
transportation of clean products to the Midwest from refineries on the 
Gulf Coast and refineries accessible to three specific pipelines (which 
in turn provide access both to the Little Inch and the river barges. ) 


The Commission erred in failing to determine the case by 
reference to the transportation market in which the Little Inch and 
barge tows, both transportation facilities, would compete, and by 
reference to a market defined in terms of transportation service, 
reasonably interchangeable by the same customers for the same pur- 
poses. | 


c. The Commission erred in concluding that the existence of 


some economic competition negatives monopoly, in asserting that 
Texas Eastern is not even a monopoly in regard to natural gas trans- 
mission since it must meet the competition of coal and oil, and in fail- 
ing to comprehend that a monopoly or restraint in a pertinent trans- 
portation market is subject to condemnation even though the entire 
market is subject to economic competition with other markets, products 
or industries. | 


d. The Commission's opinion erred in predicating its order 
upon the assertion that the Little Inch will not "preempt" the pertinent 
transportation market now served by the barge operators nor will it 
drive the barges out of business. | 


The Commission erred in failing to provide protection even 
against a substantial impact on the business of barge operators failing 
short of pre-emption when due to a competitor whose entry is unfairly 
rooted in the special advantages set forth above and derived from 
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governmental shelter in a quasi-monopoly. 


The Commission further erred in failing to find that the Little 
Inch, launched and maintained with the benefit of the special advantages 
available to Texas Eastern as a natural gas company, will displace the 
contract barge operators from the bulk of the pertinent transportation 
market. 


e. The Commission erred in making assertions or findings, 
without support in substantial evidence and contrary to the respon- 
sible evidence, - 

(1) That the Little Inch would provide additional sources of 
Supply for independent marketers in the Midwest. 

(2) That new channels of commerce would open up for hard- 
pressed independent Midwest marketers, whereas the record estab- 
lishes, and the Commission erred in failing to find, that over 90% of 
the refinery capacity accessible to Little Inch origin points is owned 
by the great major oil companies, and that these would be the principal 
users of the converted Little Inch, raising serious questions of mono- 
polistic impact; and that it is in the Midwest above all that the indepen- 
dent marketers now enjoy a relatively strong position. 

(3) That the Little Inch would ameliorate the problem of 
Shipper ownership of transportation facilities, whereas the record 
establishes, and the Commission erred in failing to find, that the 
tank barge fleet which is the primary competitive target of the Little 
Inch and is threatened with displacement from at least a significant 
part, and probably the bulk, of the pertinent market, is predominatly 
engaged in commercial haulage, as contrasted with captive transport 
in shipper-owned facilities, and it is clear that the independent con- 
tract tank barge operator and the independent marketer in the Midwest 
are closely identified in their interests and taken together constitute 
an important small-business, competitive force in the petroleum in- 


dustry. 
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(4) That the Little Inch in products service "would reduce 
the cost of transportation of clean petroleum products between the Gulf 
Coast and the Midwest, "' there being no basis for determining that the 
actual tariff which Texas Eastern might file would be lower than the 
barge rates prevailing at and immediately prior to the time of such 
filing. 

f. The Commission's findings that the Little Inch will 
serve independent shippers and ameliorate the shipper-owner problem 
is belied by the testimony of Texas Eastern's former president that 
failure of shipments by the large oil companies may impel Texas 
Eastern into becoming an integrated company, thus making clear that 
either the Little Inch will become the hand-maiden of the major oil 
companies which dominate the origin points of the line, or that the 
Little Inch will be a shipper owned line. : 


g. The Commission erred in failing to spate the motion of 
barge operators to reopen the record to show that Texas Eastern had 
failed to disclose to the Commission its agreement, which was reached 
prior to the June 21 order and certainly negotiated substantially prior 
to the date of execution, to acquire a modern refinery of substantial 
capacity which could readily be linked to the Triangle Pipe Line and 
hence to the Little Inch line. : 


27. The Commission's various findings and conclusions pur- 
porting to minimize or eliminate the threat of injury to the barge 


operators are not supported by substantial evidence and are contrary 


to the reliable evidence. 


a. The Commission erred in asserting either that there 
was no proof that intervenors would suffer injury or that the proof 
| 
was inadequate because not based on financial records. 
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The Commission erred in failing to find that the Little Inch 
virtually duplicates the tank barge fleet service, and that the substan- 
tial displacement of barge transportation which will result from the 
conversion of the Little Inch line will have a serious impact on all the 


barge operators. 


The Commission erred in failing to find, as the Presiding Ex- 
aminer ruled, that the barge witnesses had testified as to their income, 
expenses, type and volume of transportation services, and that - 

"fOf] course, when and if the Little Inch enters the field, 

the whole picture will be completely changed, as far as 

profits, losses and expenses are concerned, and it is 

doubtful whether any of this information would be any- 

thing but last year's birdnests, as far as determining 

what the impact would be." 

b. The Commission's opinion errs in asserting (p. 14) that 
injury to the barge operators is negatived by the (alleged) fact that 
during the pendency of this case barge volumes rose from 100, 000 
to 227,000 barrels daily; the alleged increase as stated being contrary 
to the record and reflecting the failure of the Commission or its staff 
assistants to understand the evidence and to comprehend that the higher 
figure is not on a comparable basis with the lower figure for two 
reasons, first as including captive movements, and second as including 
movements from the Triangle pipeline terminal, both of which are 
excluded from the smaller figure. 


The Commission erred in failing to find as established by 
Texas Eastern's witness as well as barge intervenors' witness, that 
demand for imports into the Midwest and hence for barges was 
unusually strong in 1955/1956, due to a serious large fire and a strike 
in the Midwest, knocking out a large and important segment of Mid- 
west refining capacity. 
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The Commission erred in failing to find that the December 1956 
and January-February 1957 data in evidence showed a pattern of decline 
from 1956 volumes, an omission which may be due to the fact that such 
1957 data were of course not relied on in Texas Eastern's briefs. 


The Commission erred in failing to grant petitioners' motion of 
July 12, 1957 to receive in evidence the more recent 1957 data, for the 
months of March-May, 1957, further confirming the decline from 1956 
volumes. 


c. The Commission's opinion is without dled in substan- 
tial evidence, and is contrary to all the responsible evidence, in its 
finding, if that is that Commission's intention, that the possibility of 
some non-barge type movements for the Little Inch negatives displace- 
ment of or injury to the barge operators. 


(1) The Commission's assertion that LPG volumes for the 
Little Inch are conservatively estimated at 40,000 barrels rests on the 
general speculation of a witness who was utterly discredited as being 
unaware of even the rudimentary facts of large LPG production in the 
Midwest, and is contrary to the only responsible testimony which shows 
LPG volumes for the Little Inch of only 5,000 barrels daily. 


(2) The possibility of tother business for the Little Inch not 
now handled by barges is established on the record as relatively minor 
in extent and as not negativing the threat of substantial displacement, 


of barge facilities. 


d. The Commission erred in predicating any determination on 
the assertion that a volume of 100,000 barrels daily could be handled by 
a small percentage of the barge fleet and the participation of intervenors 


is small if not miniscule: 
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(1) The Commission's percentage figures were specious and 
meaningless since they lumped together tows and barges in different 
trades, different commodities, long and short movements, of large 
and small horsepower and capacity,without adjustment. 


(2) The Commission erred in failing to find, on the basis of 
the uncontradicted testimony, that a specially designed fleet has been 
developed by the contract tank barge operators for the pertinent products 
transportation market; that the tank barges of this fleet are the large 
spoon-bill barges that have been designed for use in integrated (or arti- 
culated) tows equipped for rapid negotiation of the swift current in the 
lower Mississippi River that must be encountered and planned for in the 
long-haul products transportation market; that the boats and barges that 
have been developed for and are efficiently employed in the pertinent 
long-haul products transportation market are not efficiently inter- 
changeable (a) for use in other petroleum barge movements, such as 
those confined to the Ohio River, the Upper Mississippi River, or the 
Gulf Intracoastal Canal or (b) for hauling other commodities, such as 


coal, sand and gravel, etc. 


e. The Commission erred in considering it to be relevant 
that the boats and barges engaged in the pertinent products long-haul 
transportation market accounts for only a minority of total towboats 
and barges employed on the Gulf Intracoastal Canal and the Mississippi 
and Ohio rivers. The Little Inch will transport clean products in that 
long-haul market and threatens displacement of the barge operators 
transporting clean products in that long-haul transportation market. 

It is of no relevance that there are other operators and other equipment 
that can handle coal, gravel and wheat, or short petroleum products 
hauls in a different type of transportation business. 
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f. The Commission erred in finding that the record does not 
disclose the relative volumes carried by the barge intervenors, and the 
Commission erred in failing to find, as established by competent and 
uncontradicted testimony, that the contract tank barge industry is a 
highly competitive industry of small businessmen, marked by considera- 
ble dispersion of ownership of facilities; that 1955 movements show that 
the largest company, with eight tows, accounted for 10-15% of the long 
haul products movements in the pertinent transportation market of the 
industry and they further show that the intervenors, ranging from com- 
panies with one tow to six tows, are a representative cross-section of 
the industry and accounted for over 25% of such movements as reported 
in Government data, or over 35,000 barrels daily. , 


g. There is no substantial evidence to support the Commission's 
assertion that any current displacement of the barge operators will result 
in only a "temporary effect" with past experience foretelling enough 
traffic "in the long run" for both the Little Inch and the barge operators. 


This assertion apparently rests on that Commission's misunder- 
standing as to current growth in volumes transported. The Commission 
erred in failing to find that any substantial current displacement of the 
barge operators could not be recovered for many years to come even 
assuming that the average annual increment in volume of commercial 
products transportation which obtained during 1950-6, an average 
annual increment of 10,000 barrels daily, were to continue in the 
future, further assuming, contrary to fact, that in 1957, there would be 
no decline from the unusual 1956 volumes, and further assuming that 
any future annual increment would inure solely to the barge operators 
without participation by the Little Inch, contrary to any reasonable 


forecast. 


28. The Commission erred in so much of its opinion No. 303 as is 
based on its finding in Opinion No. 296 that abandonment of the Little Inch 
would reduce cost of gas service by $4,000,000 per annum, and further 


| 





52 
erred in holding that such finding had become final when petitioners 
filed application for rehearing within thirty days after the Commission's 
first order on the merits entered on the basis of such determination. 
The Commission erred in the following respects: 


a. The Commission erred in finding that Texas Eastern had 
met the burden of proving that on the basis of real costs and economic 
facts withdrawal of the Little Inch and replacement by alternative gas 
facilities results in a benefit to the gas consuming public. 


b. The Commission erred in failing to ignore so much of 
Texas Eastern's cost of service comparison as is based on a difference 
not in real costs but merely in capitalization ratios chosen, a difference 
which by an increase in interest and reduction in Federal Tax computa- 
tions accounts for over $1,000,000 of the reduction in annual cost of 


gas service claimed for replacement of Little Inch. 


c. The Commission erred in using a cost of service compari- 
son which assumed that depreciation charges were the same for the 
Little Inch and for new alternative facilities because they had substan- 
tially the same gross plant cost new, without making any adjustment 
whatever for the depreciation already accrued on the Little Inch line. 


d. The Commission erred in failing to find that the facilities 
proposed by Texas Eastern, for retention of the Little Inch, presented 
over-design, and that Exhibit 140 sets forth appropriate reduction in 
facilities, and associated costs; and the Commission's contrary findings 
are not supported by substantial evidence, when Texas Eastern's own -. 
design methods in other exhibits are considered. 


e. The Commission erred in refusing to reduce Texas 
Eastern's cost of service estimate, assuming retention of the Little 


Inch, to take account of economies available from base loading the 
Kosciusko line. 
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f. The Commission erred in failing to require adjustment 


of relative cost of service to take account of the steel pipe price rise 
which took place before submission to the Commission, and in charging 
that cost rise against the initial contingency f actor leaving Texas Eastern 
without any contingency fund for adverse developments during the con- 
struction period. : 


g. The Commission erred in failing to accept Exhibit 141, 
prepared at the direction of counsel for barge intervenors as showing 
the maximum power bill that Texas Eastern will have to pay for gas 
service in the event of withdrawal of the Little Inch, in the absence of 
evidence by Texas Eastern to support its use of power costs below such 
maximums. 


29. The Commission erred in fundamental vena in its 
consideration of the different elements of the public interest and its 
conclusion that the benefits of the conversion project require its 
approval and without any condition of spin-off or other severance. 


If Texas Eastern's application is sound and sincere, severance 
serves to eliminate disadvantages without eliminating advantages of 
the project, and rejection of the severance condition is an abuse of 
discretion. 3 


a. Assuming the benefits as presented by Texas Eastern and 
accepted by the Commission, severance would maintain every possible 
public interest in the conversion project, since such Severance (1) 
would not remove any benefit from replacement of Little Inch by other 
gas facilities, such as claimed reduction in cost of gas service; and 
(2) would provide all alleged benefits of operation of the Little Inch in 
products service. | 
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b. But such severance would be in furtherance of the 

| purpose and provisions of the antitrust laws by assuring that the 
Little Inch as a products line would stand on its own feet, with those 
anticipating commercial gain from the Little Inch as a products line 
taking the full commercial risks appropriate thereto, and by assuring 
that the Little Inch would not derogate from antitrust policy by aiding 
displacement of barge operators from the pertinent products trans- 
portation market by virtue of the special advantages inuring to Texas 
Eastern as a sheltered natural gas quasi-monopoly. 


30. The Commission's opinion is contrary to law in holding 
that the public convenience and necessity permit the obtaining of 
natural gas advantages by launching a gas line in products service 
not solely on its own feet as a products line but with the aid of the 
special advantages and shelter of a protected natural gas trans- 
mission company, displacing businessmen engaged in the products 
transportation business, without any spin-off or other severance of 
the products line from its natural gas nexus. 


31. The Commission erred in failing to find that, at least 2 
where as here the pipe line involved is an economic carrier of gas, = 
as was established by the testimony of the company's former presi- 
dent, the existence of a slight percentage saving in the cost of service 
obtained from replacement with new equipment does not establish a « 
public interest, in removal from gas service for conversion to another 
use, such as to warrant displacement of the facilities of small compe- 
titive businessmen by a large natural gas utility, where the line's 
installation in the new use is not being established solely on its own 

. , independent, competitive merits, as by spin-off or other severance 
«at the outset from the natural gas nexus, and where the launching of | 
sethe line in products service is aided by the special advantages of the - 


natural gas utility. a . : 
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32. The Commission erred in concluding that Texas Eastern's 
application as presented, without any provision for spin-off or sever- 
ance of the Little Inch products line from the natural gas nexus, is 
permitted by the public convenience and necessity, and the Commission 
erred in failing to find that Texas Eastern had not met the burden of 
showing that such application as presented is permitted by the public 
convenience and necessity. | 


WHEREFORE, Petitioners pray: 


1. That a copy of this Petition be served forthwith upon a mem- 
ber of Respondent, Federal Power Commission, in accord with Section 
19 (b) of the Natural Gas Act; ! 


2. That Respondent, Federal Power Comnission, be required, 
in accord with Section 19 (b) of the Natural Gas Act, to certify and file 
with this Court a transcript of the record upon which were entered the 
Commission's Opinion No. 303 and Order of June 21, 1957, and order 
issued August 9, 1957. | 


3. That this Court, upon review and consideration, vacate and 
set aside the Commission's Opinion No. 303 and order of June 21, 1957, 
permitting abandonment of the Little Inch natural gas line. 


4. That this Court remand the cause to the Commission for 
further proceedings, including specifically a reference to the Presiding 
Examiner for preparation of an initial or recommended decision, and 
a reopening of the record to receive and consider the evidence referred 
to in the petitioners' motions of July 12, 1957, and July 21, 1957. 


5. That, in the alternative, this Court direct that Texas Eastern's 
abandonment application be denied, or at least be denied in the absence | 


of spin-off or other severance of the Little Inch from Texas Eastern a 


at the outset of the launching of the Little Inch in products service. 





36. 


6. That this Court grant such other relief as may be necessary 


or appropriate in the premises. 


Respectfully submitted, 
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Washington 6, D. C. 
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